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DIGEST 

P r o t e s t  of agency's u s e  of compet i t ive  n e g o t i a t i o n  rather 
than  s e a l e d  bidding is  denied  where t h e  agency obta ined  
f u l l  and open compet i t ion  under t h e  s o l i c i t a t i o n  and t h e  
p r o t e s t e r  has not  shown t h a t  it was pre judiced .  

D E I  SI OH 

Milbar Corp. p r o t e s t s  t h e  G e n e r a l  S e r v i c e s  Admin i s t r a t ion ' s  
(GSA) u s e  of compe t i t i ve  n e g o t i a t i o n  rather t h a n  s e a l e d  
bidding t o  procure  r e t a i n i n g  r ing  p l i e r s  under r eques t  f o r  
p roposa l s  (RFP) No. FCEN-FR-A8024-N-8-2-88. Milbar a l s o  
o b j e c t s  t o  t h e  agency ' s  d e c i s i o n  t o  s e t  a s i d e  on ly  f i v e  of 
t h e  32 items e x c l u s i v e l y  f o r  small bus iness .  W e  deny t h e  
p r o t e s t .  

The  RFP contemplated t h e  award of m u l t i p l e  i n d e f i n i t e  
q u a n t i t y  requirements  c o n t r a c t s  f o r  32 t y p e s  of p l i e r s  
( i d e n t i f i e d  by Na t iona l  Stock Numbers). The c o n t r a c t s  were 
t o  meet t h e  needs of f e d e r a l  agencies  using GSA as a supply 
source  f o r  t h e  per iod  December 1 ,  1988, o r  d a t e  of award, 
through November 30,  1990. 

The RFP d iv ided  t h e  f i r s t  2 1  items i n t o  f i v e  groups and 
provided f o r  award t o  t h e  low aggrega te  o f f e r o r  f o r  each 
group: Items 22  th rough 32 were t o  be awarded on an  item-by- 
item b a s i s .  Items 2 2 ,  23, 25, 28 and 32 were set a s i d e  f o r  
sma 11 bu s i n e s  s . 
The p r o t e s t e r  a rgues  f i r s t  t h a t  t h e  agency was r equ i r ed  
by t h e  Competition i n  Cont rac t ing  A c t  of 1984 ( C I C A ) ,  
41 U.S.C. S 253 (supp. I V  1986) ,  t o  use sea l ed  bidding 
procedures  r a t h e r  t h a n  compe t i t i ve  n e g o t i a t i o n  i n  conducting 
t h i s  procurement. I 



Under C I C A ,  a g e n c i e s  are r e q u i r e d  t o  o b t a i n  f u l l  and open 
c o m p e t i t i o n  and t o  u s e  t h e  c o m p e t i t i v e  p r o c e d u r e  o r  
c o m b i n a t i o n  of c o m p e t i t i v e  p r o c e d u r e s  b e s t  s u i t e d  t o  t h e  
c i r c u m s t a n c e s  of  t h e  p rocuremen t .  41 U.S.C. S 253. S e a l e d  
b i d d i n g  p r o c e d u r e s  a re  t o  be used  i f  t i m e  permits, award is 
to  be made on t h e  bas i s  o f  price and p r i c e - r e l a t e d  f a c t o r s ,  
d i s c u s s i o n s  are n o t  n e c e s s a r y ,  and t h e r e  is a r e a s o n a b l e  
e x p e c t a t i o n  o f  r e c e i v i n g  more t h a n  o n e  s e a l e d  b i d .  41 
U.S.C. S 253; F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R )  S 6.401. 
I f  o n e  of t h e s e  fac tors  is n o t  p r e s e n t ,  t h e  agency  may 
so 1 i c i t compe t it i v e  p r o p o s a l  s p u r s u a n t  t o  n e g o t  i a t  i o n  
p r o c e d u r e s ,  Carter C h e v r o l e t  Agency, I n c . ,  B-229679, 
Feb .  3, 1988, 88-1 CPD ll lo/. 
GSA e x p l a i n s  t h a t  it d i d  n o t  s o l i c i t  s e a l e d  b i d s  u n d e r  t h i s  
s o l i c i t a t i o n  s i n c e  it d i d  n o t  a n t i c i p a t e  b i d s  f rom a t  l e a s t  
t w o  r e s p o n s i b l e  b i d d e r s  on a s i g n i f i c a n t  number o f  t h e  32 
items. The agency  n o t e s  t h a t  a l t h o u g h  f i v e  f i r m s  par- 
t i c i p a t e d  i n  t h e  most r e c e n t  p r o c u r e m e n t  f o r  t h e  p l i e r s ,  
c o n d u c t e d  i n  1986, o n l y  t w o  f i rms- -Mi lba r ,  which b id  o n  34 
o f  35 items i n  1986, and Toolmate, which b i d  on  24--were 
e x p e c t e d  to  s u b m i t  o f f e r s  on more t h a n  a few items t h i s  
t i m e .  The  c o n t r a c t i n g  o f f i c e r  reports t h a t  s h e  e x p e c t e d  
to  receive o n l y  o n e  o f f e r  on n i n e  o f  t h e  32 items. F u r t h e r -  
more, t h e  c o n t r a c t i n g  o f f i c e r  e x p e c t e d  Toolmate t o  be 
f i n a n c i a l l y  capable o f  s u p p l y i n g  o n l y  t h r e e  o f  t h e  items o n  
w h i c h  it b i d .  S h e  t h e r e f o r e  d e t e r m i n e d  t h a t  t h e  a g e n c y  
c o u l d  n o t  r e a s o n a b l y  e x p e c t  more t h a n  o n e  b i d  o n  t h e  
v a s t  m a j o r i t y  o f  i t e m s  and t h u s  d e c i d e d  t h a t  t h e  u s e  o f  
compet i t ive n e g o t i a t i o n  was appropriate .  

M i l b a r  a r g u e s  t h a t  it was i n a p p r o p r i a t e  f o r  t h e  a g e n c y  t o  
c o n s i d e r  Toolmate's r e s p o n s i b i l i t y  i n  d e t e r m i n i n g  t h a t  there  
was n o t  a r e a s o n a b l e  e x p e c t a t i o n  o f  r e c e i v i n g  more t h a n  o n e  
b i d  on a number of t h e  items. 

I t  is  t r u e ,  a s  t h e  protester a r g u e s ,  t h a t  n e i t h e r  t h e  
s t a t u t e  n o r  t h e  r e g u l a t i o n s  s p e c i f y  t h a t  t h e  r e s p o n s i b i l i t y  
of p r o s p e c t i v e  b i d d e r s  is  to  be  c o n s i d e r e d  i n  d e t e r m i n i n g  i f  
t h e r e  is a r e a s o n a b l e  e x p e c t a t i o n  o f  r e c e i v i n g  more t h a n  o n e  
b i d  f o r  p u r p o s e s  o f  d e t e r m i n i n g  w h e t h e r  t o  u s e  c o m p e t i t i v e  
n e g o t i a t i o n .  41 U.S.C. S 253; FAR S 6.401. W e  d o  n o t ,  
however ,  b e l i e v e  t h a t  t h i s  p r e v e n t s  t h e  c o n t r a c t i n g  o f f i c e r  
from c o n s i d e r i n g  t h e  c a p a b i l i t y  of t h e  p r o s p e c t i v e  source or 
sources i n  making h i s  d e t e r m i n a t i o n .  Whi le  t h e  d e t e r m i n a -  
t i o n  of which c o m p e t i t i v e  p r o c e d u r e  is appropriate  m u s t  b e  
b a s e d  on  t h e  f o u r  c r i t e r i a  s p e c i f i e d  i n  t h e  s t a t u t e ,  it 
a l so  i n v o l v e s  t h e  exercise o f  in fo rmed  b u s i n e s s  judgment  by 
t h e  c o n t r a c t i n g  o f f i c e r .  Essex  Electro E n g i n e e r s ,  I n c . ,  65 
Comp. Gen. 242 (1986), 86-1 CPD q 92. T h i s ,  i n  o u r  v i e w ,  
s h o u l d  c o n s i s t  o f  an a s s e s s m e n t  of w h e t h e r  t h e  p rospec t ive  
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s o u r c e s  have  a r e a s o n a b l e  chance  o f  r e c e i v i n g  t h e  award. 
I t  s i m p l y  would n o t  make s e n s e  t o  c o n c l u d e  t h a t  s e a l e d  
b i d d i n g  s h o u l d  be used  i n  a s i t u a t i o n  where t h e r e  is o n l y  
o n e  s o u r c e  t h a t  is  r e a l i s t i c a l l y  capable o f  p r o d u c i n g  t h e  
r e q u i r e d  p r o d u c t  even  though  t h e  c o n t r a c t i n g  o f f i c e r  is 
aware o f  t h e  e x i s t e n c e  of  a w i l l i n g ,  b u t  o b v i o u s l y  i n c a p a b l e  
source. C o n s e q u e n t l y ,  w e  agree w i t h  t h e  agency  t h a t  it may 
p r o p e r l y  c o n s i d e r  t h e  c a p a b i l i t y  or r e s p o n s i b i l i t y  of a 
p r o s p e c t i v e  source. W e  d o  n o t ,  however ,  agree t h a t  t h e  
r e c o r d  h e r e  s u p p o r t s  t h e  c o n t r a c t i n g  o f f i c e r ' s  c o n c l u s i o n  
c o n c e r n i n g  Toolmate. 

The c o n t r a c t i n g  o f f i c e r  conc luded  t h a t  Toolmate  c o u l d  be 
e x p e c t e d  t o  s u p p l y  o n l y  t h r e e  items, b a s i c a l l y  because t h e  
f i r m  had been  awarded o n l y  t h r e e  items u n d e r  an  a d v e r t i s e d  
s o l i c i t a t i o n  f o r  t h e s e  items i s s u e d  i n  1986. I n  t h i s  
r e g a r d ,  w e  n o t e  t h a t  Toolmate  was awarded o n l y  t h r e e  items 
i n  1986 n o t  because it was found r e s p o n s i b l e  f o r  no  more 
t h a n  t h ree  items, a s  t h e  agency  report s u g g e s t s ,  b u t  
r a t h e r  because i t s  b i d  was r e s p o n s i v e  f o r  o n l y  three items. 
The p reaward  s u r v e y  team d i d  e x p r e s s  r e s e r v a t i o n s  a b o u t  
t h e  f i r m ' s  f i n a n c i a l  s t a t u s ,  recommending t h a t  Toolmate's 
p e r f o r m a n c e  b e  m o n i t o r e d ;  a c c o r d i n g  t o  t h e  c o n t r a c t i n g  
o f f i c e r ,  however ,  p e r f o r m a n c e  has  p r o v e d  s a t i s f a c t o r y .  

However, e v e n  i f  t h e  c o n t r a c t i n g  o f f i c e r ' s  c o n c l u s i o n  as t o  
t h e  a v a i l a b i l i t y  o f  c o m p e t i t i o n  is wrong, w e  d o  n o t  f i n d  
t h a t  c o m p e t i t i o n  was i n h i b i t e d  by t h e  u s e  o f  t h e  RFP f o r m a t .  
The RFP p r o v i d e d  t h a t  award would be b a s e d  on  price, t h e r e  
was no r e q u i r e m e n t  f o r  t h e  s u b m i s s i o n  o f  t e c h n i c a l  or cost 
proposals and t h e  agency  has  n o t  i n d i c a t e d  t h a t  d i s c u s s i o n s  
would be r e q u i r e d .  The  r e c o r d  shows t h a t  s e v e r a l  o f f e r s  
have  been  r e c e i v e d ,  i n c l u d i n g  one  from t h e  protester ,  and 
u n d e r  t h e  c i r c u m s t a n c e s  w e  see no i n d i c a t i o n - - n o r  have  t h e  
p a r t i e s  a r g u e d - - t h a t  t h e y  would have  b i d  a n y  d i f f e r e n t l y  had 
t h e  s o l i c i t a t i o n  been  i s s u e d  as an  i n v i t a t i o n  f o r  b i d s .  
T h e r e  is  also no  i n d i c a t i o n  t h a t  any f i r m s  expected t o  
p a r t i c i p a t e  were i n h i b i t e d  by t h e  u s e  o f  n e g o t i a t i o n s .  
Thus ,  i n  o u r  v iew,  t h e  agency  h a s  o b t a i n e d  f u l l  and open  
c o m p e t i t i o n  u n d e r  i t s  s o l i c i t a t i o n .  

The protester n e v e r t h e l e s s  a r g u e s  t h a t  i t  is  p r e j u d i c e d  i n  
t h a t  u n d e r  a n e g o t i a t e d  p rocuremen t  it w i l l  be  r e q u i r e d  t o  
s u b m i t  cost  or p r i c i n g  d a t a  t h a t  i ts  a c c o u n t i n g  s y s t e m  is  
n o t  w e l l - s u i t e d  t o  p r o v i d e .  The r e g u l a t i o n s  d o  n o t  r e q u i r e  I 
t h e  s u b m i s s i o n  of cos t  or p r i c i n g  d a t a  where t h e  c o n t r a c t -  
i n g  o f f i c e r  d e t e r m i n e s  t h a t  prices are b a s e d  o n  a d e q u a t e  
pr ice  c o m p e t i t i o n ,  which is d e f i n e d  as  t h e  receipt of o f f e r s  
r e s p o n s i v e  t o  t h e  s o l i c i t a t i o n ' s  r e q u i r e m e n t s  f rom t w o  or 
more r e s p o n s i b l e  sources. FAR 15.804-3. I n  other  words ,  
i f  t w o  or more o f f e r s  are r e c e i v e d  from capable s o u r c e s ,  
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Milbar w i l l  not be required t o  s u b m i t  cost or pricing data 
despi te  the fac t  t ha t  the so l i c i t a t ion  is an RFP. Since 
adequate price competition is l ike ly ,  w e  do not agree tha t  
Milbar was prejudiced by the agency's issuance of the 
s o l i c i t a t i o n  as an RFP rather than an IFB. See - Carter 
Chevrolet Agency, I n c . ,  8-229679, supra. 

Similarly, w e  do not see any useful purpose i n  considering 
the p ro te s t e r ' s  second ground of protest--that the agency 
should have s e t  aside an additional 17 items for small 
business--because the record shows tha t  the protester  was 
not prejudiced by the agency's f a i l u r e  t o  s e t  aside the 
items i n  question. The abstract  of o f f e r s  received 
indicates that  a l l  t i m e l y  of fe rs  for t h e  17 items i n  
question were from small bus inesses ;  t h u s  no large b u s i -  
nesses are unde r  consideration for award. Given t h i s  
circumstance, we f a i l  t o  see how the pro tes te r ,  a s  a small 
b u s i n e s s  offeror ,  was prejudiced by the agency's f a i l u r e  
t o  s e t  the items aside. 

The protest  is denied. 1 General i i z T c h p  Counsel 
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